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Military court is a national judicial organization that supports
the national security and public order, maintains the principle of fairness,
equality, rights and liberties as provided by the Constitution, which is
the supreme law of the democracy country, headed by the King. Normally,
the Military court has 3 levels which are the Military Court of First Instance,
Military Appeal Court and Military Supreme Court; however, during
the wartime or martial law proclamation, the Court transforms to Military
Court in Abnormal Periods. During the time, there is only level of court
available and the right to appeal is suspended. That means the sentence
or order of the Military Court of First Instance is final as provided by Section
61 of the Act on the Organization of Military Court B.E. 2498.

As researched from laws, researches and academic documents,
limitations of the procedure of the court in abnormal periods in terms
of right to appeal are found as follows.

1. Military Court in Abnormal Periods mainly focuses on
quickness and effectiveness of the procedure by reducing the level of courts
from 3 levels to one level; therefore, the parties are no longer able to appeal
their cases to the higher level of court, that causes negative impacts
to the right of the accused to obtain judicial fairness since the accused
cannot fully defend themselves unless the law allows them to do so.

2. Restriction on appeal contradicts to the judicial review

principle, which intends to review or to check to procedural error and



protect the right of the accused. Should the law permit the right to appeal
during the period that would prevent and correct the errors, if any, which
occur during the procedure of the Military Court of First Instance

3. Prohibition on the right to appeal contravenes
the Constitution right on equality that “the application of different rules
shall be relevant to substance of those different rules; however, if the matter
of facts and the surrounding circumstances are the same, the applicable
rules shall be the same”. Consequently, the Military Courts in Abnormal
Period should permit the right of the parties to appeal as other courts do.

4. The Restriction on the right to appeal contradict the principle of
rights and liberties as stated in the Constitution because the enactment of
the Act on the Organization of Military Court B.E. 2498 Section 61
which is a provision that restrict the rights did not state any rational
or necessity of such restriction, which limits the protection a person is
supposed to obtain in accordance with the Constitution.

In order to provide fairness and to maintain the rules of law,
principle of equality, rights and liberties of the military judicial system,
| think Section 61 of the Act on the Organization of Military Court B.E. 2498
should be amended to provide that “the parties is eligible to file
the appeal of the Military Court of First Instance sentences or orders to
the Military Supreme Court, the decision of the Military Supreme Court

is final.”
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